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UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF WASHINGTON 

 
In re  
 
METROPOLITAN MORTGAGE & 
SECURITIES CO., INC., 
 
 
 

Debtor. 

 
Jointly Administered Under: 

No.  04-00757-W11 
Chapter 11 

 
DECLARATION OF MAGGIE LYONS 

IN SUPPORT OF MOTION FOR 
ORDER AUTHORIZING 

COMPROMISE OF CLAIMS, 
APPROVING SETTLEMENT 

AGREEMENT WITH 
PRICEWATERHOUSECOOPERS, LLP, 

ESTABLISHING BAR ORDER, AND 
SHORTENING TIME 

 

In re 
 
SUMMIT SECURITIES, INC., 
 
 
 

Debtor. 
 
 

1. INTRODUCTION.  I, Maggie Lyons, submit this Declaration (the 

“Declaration”) under penalty of perjury.  I am the Trustee of the Metropolitan 

Creditors’ Trust and the Summit Creditors’ Trust.  This Declaration sets forth 

facts that are within my knowledge, and as to which I am competent to testify.  

This Declaration is in support of the Motion for Order Authorizing Compromise of 

Claims, Approving Settlement Agreement with PricewaterhouseCoopers, LLP, 

Establishing Bar Order, and Shortening Time (the “Motion”) filed by Metropolitan 

Barry W. Davidson 
DAVIDSON    MEDEIROS 
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Spokane, Washington 99201 
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Mortgage & Securities Co., Inc. and the Metropolitan Creditors’ Trust (collectively, 

“Metropolitan”) and Summit Securities, Inc. and the Summit Creditors’ Trust 

(collectively, “Summit”) (together, “Movants”). 

 2. BACKGROUND AND SETTLEMENT AGREEMENT.  I am familiar with 

the facts set forth in the Motion, which I believe are accurately stated in the 

Motion.  On behalf of Metropolitan and Summit, I have worked closely with 

Metropolitan and Summit’s litigation counsel in prosecuting the claims for 

negligence and breach of contract asserted against PricewaterhouseCoopers, LLP 

(“PwC”) in litigation pending in the United States District Court for the Eastern 

District of Washington, encaptioned Metropolitan Creditors’ Trust, Metropolitan 

Mortgage & Securities Co., Inc., Summit Creditors’ Trust and Summit Securities, Inc. 

v. PricewaterhouseCoopers, LLP, Case No. CV-05-290-FVS (the “Litigation”).   

My understanding is that Coopers and Lybrand and its successor, PwC, 

served as the independent auditor for Metropolitan and Summit from 1993 until 

June 2001, when the companies replaced PwC with Ernst & Young.  In the 

Litigation, Metropolitan and Summit  have alleged that PwC was negligent in its 

audit of Metropolitan’s and Summit’s financial statements for fiscal years 1999 

and 2000, and for those fiscal years breached the terms of its written engagement 

contracts with the companies and made negligent misrepresentations in its audit 

opinions and reports to management.  Metropolitan and Summit also have 
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alleged that PwC was negligent in its provision of tax advice in connection with an 

off-shore tax shelter program in which Metropolitan invested in 1998.  PwC has 

denied all liability and asserted a number of affirmative defenses. 

 The parties conducted extensive discovery in the Litigation from 

approximately February 2006 to October 5, 2007, the court-ordered date for 

completion of all discovery.  The parties produced hundreds of thousands of 

documents and took more than 50 depositions.  PwC filed two motions for 

summary judgment, one which argued that Movants had failed to present 

sufficient evidence of causation and damages in support of their claims arising 

from PwC’s audit work, and one which argued that Movants were precluded by 

judicial estoppel from seeking damages on the tax malpractice claim.  Movants 

also filed a motion seeking judgment as a matter of law that PwC was negligent in 

its provision of tax advice.   

 The District Court issued tentative opinions prior to hearing argument on 

the summary judgment motions.  The Court indicated that it was inclined to deny 

both Movants’ motion and the PwC motion directed to the claim for negligent tax 

advice.  However, the Court stated that it was inclined to grant PwC’s motion for 

summary judgment on Movants’ causes of action arising from PwC’s audit work. 

 Following oral argument on the summary judgment motions, which 

occurred on February 5, 2008, the District Court announced that it had decided 
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to deny all of the summary judgment motions, but in doing so continued to 

express “serious concerns” about the issues raised by PwC’s summary judgment 

motion on the audit claims.  

Trial in the Litigation was scheduled to begin on March 3, 2008, before the 

Honorable Fred Van Sickle, sitting without a jury.  The trial was scheduled to 

conclude on April 10, 2008.  On the eve of trial, with the assistance of a 

nationally recognized mediator, Metropolitan, Summit, and PwC (the “Settling 

Parties”) reached a settlement in principle and announced the settlement in open 

court on the day trial was to begin.  A written Settlement Agreement was executed 

later that day, and the parties filed a joint motion to stay the Litigation pending 

action by this Court on the Motion. 

Subject to the terms and conditions set forth therein, the Settlement 

Agreement provides for compromise of the Litigation in exchange for a substantial 

settlement payment (the “Settlement Payment”).   

 The Settlement Agreement is the result of exhaustive good faith arms-

length negotiations between the Settling Parties, with each party represented by 

counsel.  In the considered independent business judgment of Metropolitan and 

Summit, the Settlement Agreement is fair and equitable, in their respective best 

interests, and is a reasonable resolution of the claims of Metropolitan and 

Summit in light of the risks, expense, and uncertain results of continuing the 
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Litigation through trial.  The Settlement Agreement and the amount of the 

Settlement Payment have been approved by the Metropolitan Executive Board 

and the Summit Executive Board.  A true and complete copy of the Settlement 

Agreement is attached as Exhibit A to this Declaration. 

 3. FACTORS RELEVANT TO APPROVAL OF THE SETTLEMENT.  

Pursuing claims against PwC through judgment in the District Court and possible 

appeal from that judgment would result in potentially significant depletion of the 

Trusts’ assets and delay any potential recovery.  Although the Trusts’ litigation 

attorneys (from the Susman Godfrey firm) have been working on a contingent fee, 

continued out-of-pocket litigation expenses to be funded by the Trusts would be 

significant, and any recovery for the benefit of creditors would be delayed.  By 

contrast, under the Settlement Agreement, the Trusts will receive a substantial 

settlement payment contingent only upon Final Approval by this Court, without 

the need to engage in further protracted litigation with an uncertain outcome.  In 

addition, the proposed settlement is of such a magnitude as to justify the expense 

of a distribution to creditors under the Plan that otherwise would be deferred.  

 If the proposed settlement is not consummated, I have no doubt that PwC 

will mount a vigorous defense at trial.  Although Metropolitan and Summit 

strongly believe in the merit of the claims they have litigated against PwC, the 

District Court – which would act as the trier of fact in a bench trial of those 
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claims – has expressed “serious concerns” about the strength of movants’ 

evidence concerning causation and damages, even as that Court determined that 

a trial was necessary and therefore denied PwC’s motion for summary judgment 

on those issues.  Thus, the outcome of a full trial is uncertain and it would pose 

significant risks for both Movants and PwC. 

 I believe the settlement is fair and reasonable and in the best interests of 

the Trusts and the estates in bankruptcy.  In addition, the Settlement Agreement 

has been approved as fair and reasonable by the Executive Boards of the Trusts.  

Those Boards consist of creditors of Metropolitan and Summit who are former 

members of the Creditors’ Committees in the bankruptcy cases.  The Settlement 

Agreement reflects their collective judgment, as representatives of creditors 

entitled to distributions under the Plan, that the settlement is in the best 

interests of all creditors. 

 The reasonableness of the settlement is also supported by the fact that it 

was not the result of bad faith or collusion, but was instead the product of 

intensive, arms-length negotiations conducted on the eve of trial with the 

assistance of a nationally recognized mediator.  I consulted closely with our 

counsel as those negotiations unfolded.  Before reaching the settlement, the 

parties had engaged in exhaustive discovery and were prepared to begin trial.  It 

is fair to say that but for the active participation of the mediator, the case would 
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