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IM TES UWITED STATES COURT OF FEDERAL CLAYNS

RAMILTON SECURITIES ADVISORY
SERVICES, NNC.,

Case No. 98~169 C
(Judqe HOrm)

Plaintirfe,

Ve
UNITED STATES OF ANERICA,

Defendant.

e g e Rl t? Syl Nt e ot P Nt Nt

REFEMDANT'G ANANER _AND COUNTERCLALM
ANIWER

for its ansver to the Complaint, Defendant admits, denies,
and alleges as follows:

1. The allegations of the first and fifth sentences are
characterizations of Plaintiff‘s claim or a prayer for rellef, to
vhich no ansver is reguired. Admits that Hamilton submitted
invelces for vork. Allegations concerning whethar the invoices
vere "proper” are legal conclusions to which no ansver is
required. Denies the remaining allegations of the second
sentence. Admits that the United States Departaent of Housing
and Urban Development ("HUD") has refused to pay Hamilten's
certified claim, and that HUD has stated that it has a clais
against Hamilton, vhich may de used as an offset. Denies any
remaining allegations of paragraph 1.

2. The allgqation- of paragraph 2 are conclusions of law to
vhich no answer ils roquired.
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3. MAdsits, but turther states that the contract later wvas
moditied, and the modifications are not within Exhibit 1 to the
Complajint.

4. Adaits the allegations of paragreph ¢ to the extent
supported by the contract cited, vhich is the best evidence of
ite contents; othervise denies such allegations.

5. Admits.

6. Admits the allegations of paragraph § to the sxtent
supported by the document cited, which is the best evidence of
its contents; otherwies denies such allegations.

7. Admits the allegations of paragraph 7 to ths extent
supported by the document cited, which is the begt avidence of
its contants; othervise denies suah allegations.

8. Denies for lack of knowledge or information sufficient
to form & belief as to the truth of the allegations concerning
the precise date vhen Hamilton began performing the services
alleged. Adnits the remaining allegations of paragraph 8.

9. Mdmits.

10. Adsits that on September 26, 1997, Hamilton submitted
an invoice to HUD in the amount of $868,417 for vork performed
during the period of August 26 through September 25, 1997, and

| that 8 copy of that invoice is attached to the Complaint as
Exhibit ). Allogations concerning vhether the invoice vas
"proper® are legal conclusions to vhich no answver is regquired.
Admits that HUD has not paid and has refused to pay that invoice,
and further states that HUD is not legally obligated to do sa.
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Denies the remaining allegations of paragraph 10.

11. Admits that on October 23, 1997, Rasilton submitted an
inveics to HUD in the amount of $636,8)9 for vork perforsed
during the period of September 36 through Octobar 17, 1997, that
a copy theveof is attached to the Complaint as Exhibit 4, and
that the amount inveiced was pro rated on the contractual monthly
payment. Allegstions concerning whether thae iavoice vas "proper”
are lequl conclusions to which no ansver is required. Admits
that HUD has not paid and has refused to pay that imvoice, and
further states that RUD is not lagally cobligated to do so.

Denies the remaining allegations of paragraph 1l1.

12. Maite.

13. Admits that the contracting officer aid not raspond to
Hamilton's claim vithin 60 days, but further statss that no such
response vas required. Denies the allegations of the second
sentence of paragraph 13. Adaits that an excerpt of a court
transcript is attached to the Complaint as Exhibit 6, but denies
the allegstions characterizing the coanents raflected in that
transcript except to the extent supported by such tyanscript,
which is the bast evidence of its contents. Denles any remaining
allegatione of paragraph 13.

14. Admits that the contracting officer lesued a letter
dated October 17, 1997, a copy of vhich is attached to the
Complaint as Bxhibit 7. Admits the allegations of paragraph 14
characterizing the contents of the October 17, 1997 letter to the
axtent supported Dy that letter, which is the best evidence of
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ainisus coverne (ha8-’ the price oftered
adnits that the gptisisation Nodal vas @ computer sodel that
evaluated the optimm pid or combination of bids to aceept
auotion. purther gtates that Hansilton's defective portornnco
vas the cause of the 'wti.liutton Nodel® not caloulating the
vinning bids {n accordance vith the bid {nstructions. Denies the
renalning allegations of pauqtaph 17.

19. Mmits that Ramilton conceded to BUD that, if the
optimization Model had been ruf correctly VY using the UFD 38 the
gloor, this syould have generated increased proceeds® of
33,303,551 on the two sales discussed above, and that Hamilton
gtated that this vas less than 4/10the of ohs percent of the
51.006,111.149 rhat HUD actually received. poenies the remaining
allegations of puragraph 18 gor lack of xnovledge oF {ngormation

sufficient to form 2 peliat as to their truth.

19. MAdmits, except that Defendant is wvithout xnovledge or
inforsation sufficlent to ¢orm 3 belief 28 vo the truth of

allegations regarding vhether Bamilton disclosed 3ll facts

pertaining to the sa-called discrepancy, and therefore denles
such allegations.

20. Adsits that, after receiving the october 17, 1997,
letter, Hamilton's attornsys sent to HUD a letter dated October

22,
2, 1997, a copy of vhich is attached to the Coaplaint as Exhibit
8. A
dnits the allegations regarding tha contents of that letter
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other and further relief as way be appropriats.
SOMRIRAIALE

Defendant states the following as its counterclais against
Rasilton:

26. This Court has jurisdiction over this ocounterclaia
pursuant to 28 U.$.C. 1503 and 3508.

37. 'The United States Depaertasnt of Rousing and Urban
Development ("BUDY) is an executive agency of the United States.

36. By the early and aid-1990s, HUD held & large inventory
of mortgages that had been involved in its mortgage insurance
pragrams. HUD desired to sell the mortgages to private entities
at auction sales.

2%. Toward that end, HUD contraucted with Ramilton
Securities Group, Inc., and its successor-in-intsrest, Plaintift
Hamilton Securities Advisory Services, Inc. (collectively,
wamilton®). HOD and Ramilton entered into the following two
contracts that are rslevant here, and under each, HUD issued one
or more task orders specifying work to be done by Hamilton:

(s) On September 30, 1993, HUD and Raailton entered
into contract nuaber DU1000000018161, vhich latar was
modified, and under which HUD later issued task orders,
including but not limited to Task Order #7 (the contract, as
sodified, and Task Ordar #7 will be referred to collectively
as "Contract 10161"); and

(b) on January 24, 1996, HUD and Hamilton entersd into
contract number DU100C000018505, which later wvas modified,

-1-
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and under vhich HUD later issued Task Order f1

(collectively, ®cContract 185035%).

36. Under the teras of Contracts 18161 and 16505, Hamilton
was to perform various services pertaining to WUD's auctions of
mortgages, including two auctions cosmonly referved to as the
sWest of Mississippi Sale," which vas conducted in September,
1998, under Contract 10161, and the "North and Central Sale®
{hereatter, ®North/Central Sale"), which was conductad in August,
1996. under Contract 1850S. Hamilton vas responsible for
properly conducting all phases of each auction, including but not
limited to being responsible for all personnel, aquipment,
services and supplies in connection vith those auctions.

31. In connection with the West of Nississippl Sale and the
North/Centrul Sale, persona interested in acquiring the sortgages
vere to subpit sezled bids. With regard to bids on individual
mortgages, bidders vere parmitted to condition aoceptances of
theiy bids on their being the successful bidder for mortgages
having, in the aggregate, at least a designated unpaid principal
balance, l.a., & "floor.*

32. As part of its responsibility to conduct all phases of
the auctions in the West of Nississippi Sale and the
North/central Sale, pursucant to Contracts 18161 and 1830S,
respectively, Hasiltan wvas responsible tor detsraining vhich bids
vere vinning bids in each of thoss auctions. The vinning blds

wers to be the group of bids that would producs the maximus sale
proceads to WUD, vhile still mseting all ather conditions or
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criteria, such as compliance vith the "floocrs® described above.

33. To neet ite obligation of determining wvhich bids were
vinning bids, se set forth above, Hamilton developad, sither
directly or through a subcoatractor, & computer sodel known &s an
~optinisation Nodel® that was supposed to snalyse all bids and
select as vinning bide the group of bida that would provide the
paximus sales proceeds, vhile still meeting all oriteria,
including but not limited to the floors dssignated by bidders.

3¢. Hamilton, either through its own perscnnel or its
subcontractor(s), vas responsible for the design and running of
the Optimization Nodel.

35. Hamilton caused the Optimization Model to be designed
and/or run incorrectly and improperly with regard to the auctions
in the Wast of Mississippi Sale and the North/Central Sale.

36. Specifically, vith reqard to the above-referenced
auctions, Hamilton caused the Optimiszation Nodel to bhe designed
and/or run so as to treat the floors designated by bidders as
though they referred tc tha minimus amocunt of the revenue of the
bid (i.s., the price offered the bidder is offering to pay),
rather than the ainimum unpsid prinoipal balance of mortgeges bid
upon.

37. As a result of the foregoing, Hasilton caused various
incerrect bids (1.gs., bids that did not meet all applicable
criteria) to bs selectsd as vinning bids at the West of
Nissisaippli Sale and the Worth/Central Sale.

38. If Hamilton bad complied with its obligations and had
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caused the Optiaization Nodel to be designed and Tun cerrectly,
soma of tha bide selected as winning hids vould not have been
selected, and sose of the bids not seleoted as vinning bids vould
have been seloctsd.

39. If only those bids that sst the applicable criteria had
bean selected as vinning bids, such bids would have generated
subatantially greater revenue for HUD from the West of
Mississippl Sale and the North/Central Sale.

40. Namilton's acte or omissions, as described abovse,
constituted a breach of its obligations under Contracts 18161 and
18505.

41. At the time of the auctions in the Wast of Nississippi
Sale (in September, 1995) and the North/Central Bals (in August,
1996), at the time that the bid results vere announced and
approved, and at the time the avards vere made, HUD was unavare
of the defacts in Hamilton's performance, as described above.

43. On intormation and beslief, Hamilton did not notify HUD
personnel of Hamilton's errors until the week of December 2,
1996, and avean then, Bamilton did not notify the contracting
officer, wvho remained unavars of Hamilton's defective

performance.

43. On December 20, 1996, Hamilton issued a report to HUD,
confeseing Hamilton's error, amd stating that if the unpaid
principal balance had boen used as the floor in running the
Ooptimisation Model (as Hamilton conceded was rsquired), this
»would have generated increased proceeds® of %3,883,55)1,
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consisting of additional proceeds of $3,372,307 in the Waest of
Nissiesippl 8ale and additional proceeds of $1.511.344 in the
Morth/Central Sale.

44. By reason of Hamilton's bresch, the Government has
suffared damaqges of at lsast the amount conceded by Hamilton
(1.8., $3,883,351), slthough the Government has not coapleted ites
analysis of the amount of damages suffered. '

45. On Octobar 17, 1997, the contracting officer issued s
letter to Ramilton, vhich the Court found, in its opinion dated
April 27, 1999, constituted a final decision on the Government's
clais against Hamilten.

46. If and te the extent that Hamilton were avarded any
recovary on its claim, such rsoovery should be subject to getoff
by the damages suffered by the Government; to the extent that the
dampages suffered by the Govarnsent exceed any asount that
othervise would be awvarded to Ramilton, the Govermment is
entitled to affirmative recovery fros Hamilton.

WHEREFORE, the United States prays that this Court enter
judgment in its favor and against Ramilton, that the United
States bs avarded damages of $3,823,551 or such other asount as
Bay be proved at trial, that any recovery that otherwvise would be
avarded to Hamilton ba subject to setoff by the avard to the

{CONTINUED ON NEXT PAGE)
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United States, and that the United States bes avarded its costs
and such other and further relief ss may be appropriate.

Dated: May A7, 1999
OF COUNSBL:

Virginia Xelly Stephens
U.S. Department of Housing
and Urban Dsveolopmant
Office of Ganeral Counsel
451 7th Streoet, W
Washington, D.C. 20410

Respactfully subaitted,
M. COHRN

RODERT N. ROLLIS

BAVID J.

lttom!

Commercial Litigation Branch

Civil Division

U.3. Dapartasnt of Justice

Attn: Classification Dnit
sth Frloor, 1100 L St.

Washington, DC 20830

Tel: (203) 307-0183

Fax: (203) 307-0494

Attorneys for Defendant
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Y

GERTIPICATE QF EERVICE
I deolers, under penalty of perjury, that on the _27th
day of Way, 1999, a copy of the forsgoing DEFENDANT'S ANSWER AND
COUNTERCLAIN wvas ssrved upon:

Nr. Claude P. doddard, Jr.
Wickvire Gavin, P.C.
Inteznational Gatsvay, Suite 700
$100 Boone Slwvd.

Vienna, Va 23183=7732

fax: 703/448-1801

by sending the same by fax and first-class U.6. Mail

TOTAL P.14
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