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[N THE UNITED STATES DISTRICT COURF- !
FOR THE DISTRICT OF COLUMBIA

AL I
UNITED STATES ex rel. )
ERVIN AND ASSOCIATES, INC. ) .
) e
}
Plaintiffs, )
)
v. ) Civ. Action No, 96-CV-1258 (LFQ) (AK)
} Civ. Action No. 99-CV-1698 (LFO) (AK)
THE HAMILTON SECURITIES )
GROUP, INC. efal )
)
)
Defendants. )
)

PLAINTIFF'S MOTION FOR ORDER
REQUIRING THE PRESENCE OF INSURANCE CARRIER
S T TSE ENT CO NCE

Paintiff, Ervin and Associetes, Incorporated, through undersigned counsel, hereby moves
this Court for an order requiring that 2 representative with authority tor settlement from
defendant Hamilton's errors and omissions insurance carrier be present at the upcoming
serlement conference scheduled by this Courr. As explained more fully below, the pregence of
the United States at this conference is necessary if resolution of these claims is o be seriously
considered. Representatives for the United States have informed counsel for Ervin that they will
participate in the seftlement conference and have requested that 8 representative with authority
from Hamilton’s insurance cagrier also be present at the conference. Ervin also believes that the
presence of such an individual would be necessary to facilitate a full exploration of possible

setilernent oprions. Counsel for Ervin lias conferred with counsel for defendant Hamilton who

has stated that he Is not able 10 provide a final response to this request for relief at this fime.
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GROU

This civi} action began on June 6. 1996, when Plaintiff Ervin and Associations, Inc.
(“Ervin'™) brought allegarions of fraud against defendanis Hamilton Securities Group, Inc..
Hamilton Sccurities Advisory Services (hereinafter “Hamilton™) and Williams, Adley &
Company (“Williams, Adley™) under the qui tam provisions of the federal False Claims Act. 31
[1.8.C. §§ 3729-3733, (Civil Action No. 96-CV-1258, hereinafter “the qui ram action.”). Until
October 1997, Hamilton was a contractor for the Department of Housing and Urban
Development ("HUD") which directed HUD’s mortgage loan sale program. Ervin has alleged,
among other claims, that Hamilton directed a bid rigging scheme which steered mortigage notes
1o certain Wall Street bidders and which resulted in lost revenue for the govemment from the
note sales and damage, therefore. to the United States Treasury. Ervin contends that defendant
Williams. Adley fraudulently secured a contract from HUD in conpcction with the note sale
pragram by agrecing to award defendant Hamilton a lucrative sub-contract as a kickback.

Afier Ervin filed the qui 7am suit, the Office of Inspector General (*OIG™ for HUD and
the U.S. Depanment of Justice initiated an investiganon into the allegations raised in Ervin's
complaint. [n October 1997, while this investigation was in progress, HUD terminated
Hamilton s contract after it was dis;overed that Hamilton had given HUD incorrect slates of
winning bidders in 1995 and 1996 in connection with two note sales, thereby resulting in $3.88
million in lost revenue from those sales. At that time, HUD withheld $1.5 million due 10
Hamnilton as a setoff against this Joss. Hamilton wok the pesition at that rime that the
government's withhalding of funds as an offset was improper because, in part, its insurance

cattier had confirmed that “in the event of an ultimate determination of hability against
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Hamilton,” HUD's claim was covered by a $10 million protessional liability policy. See Exhibit
One, Hamilton Letter Dated December 29, 1997 and enclosure (Jenner & Block Letter Dated
December 22, 1997).

The government did not release the $1.5 million to Hamilton, and on March 9, 1998.
Hamilton filed a civil action in the Court of Federal Claims against HUD seeking the payment of
the $1.5 million (Hamilton Securities Advisory Services, Inc. v. United States, No. 98-169 C, (Ct.
Fed. Cl.), hereinafter “the FCC action.”). The FCC acrion is still pending in that court.

In June 1998, Ervin provided government investigators with evidence that Hamilton's
failure to identify the correct winners of the iwo note sales was interrelated with Ervin's
allegations in the gui ram case. After Ervin provided this evidence ta the government, the
Deparment of Justice filed a series of counterclaims against Hamilton in the FCC action. Inat
least one of these counterclaims, the govemment contends that Hamilton provided HUD with
“‘false information about which group of bids would yield maximum sales proceeds. . . " during
the twa note sales. The Department of Justice, however, declined to intervene in Ervin's qui ram
allagation based upon the same underlying facts.

On June 4, 1999, prior 10 the point in which the seal on the qui tam case was lifted,
Hamilton brought a claim in the Superior Court for the District of Columbia against Ervin
alleging, among other things, that by filing the gui tam lawsuit, Ervin had tortiously interfered
with Hamilton’s contract with HUD and thereby caused HUD 1o terminate Hamilton's financial
advisor contract. That action has been removed o this Court and has been consolidated by order
of this Court with the pending qui tam action (Civil Action No, 99-CV-1698). Morions to

dismiss the underlying claims were filed by all parties and denied by this Court in an Order dated
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February 8, 2001. On February 22, 2001, this Court entered an Order referring this case o
Magistrare Alan Kay for sertlement negotiations.

This Court has already acknowledged that the United States may need to participare in
setrlement negotiations and required in its February 22™ Order that the negotiations involve the
United States “to the extent apptopriate.” Ervin has contacted councel for the United States and
they have now agreed to participate in these discussions.” However. the governmenr has
requested. and Ervin concurs with this request, that a representative with authority for settlement
from Hamilfon‘s wnsurance carrier be present at the seftlement conference. Ervin now moves this
Court for such relief.

ARGUMENT

The underlying wansactions in this case have spawned the consolidated cases before this

Coun and one pending in the Court of Federal Claims. Ervin brings claims that defendanes have

defrauded the government while Hamilion contends that Ervin somehow improperly caused the

' The United States’ presence at this conference is not only appropriate, but necessary tor
rwo reasons. First, the final authority for the compramise or sculement of g ram claims rests
with the United States. Se¢ 31 US.C. § 3730(c)(2)}B). Second, Ervin contends that the
government's counterclaims in the FCC action constitute the pursuit of an “aliernete remedy” fo
at least one of Ervin's gui tam claims and that, pursuant to 31 U.S.C. § 3730(cK3), Ervin is
enttled to the same rights - including participation in the FCC action and any share in a possibe
recovery — which 1t would have had if the United States had intervened in this portion of Ervin's
gui tam lawsuit. The FCC action, therefore, is clearly intenwined with the underlying case and
failing to include it {and the Uniled States) would impede exploration of all settlement options

? The curent sertlement conference is scheduled for April 6, 2001, Counsel for the
United States has represented to Ervin's counsc! that they are not available for substanuve
settlement discussions on that date, and it wilt be necessary for the parties to coordinate with this
Court a new date for this conference. However, Ervin respectfully urges the Coun to use the
scheduled hearing set for April 6 as a brief scheduling conference to discuss, among ather
things. provisions for supplying the Court with confidenuial settlement statements and such other
materials as the Court deems appropriate.
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govemnment 1o terminate its HUD contract. In the FCC action, Hamilton seeks payment of the
$1.5 million which HUD has withheld as an offset 1o HUD's claim that it lost $3 88 miilion in
revenue when Hamilton “provided false information” about winning bidders. Meanwhile, many
of the facts underlying this counterclaim are also being pursued by Ervin as one of its False
Claim Act counts in the gui ram lawsuit.

Given the inferrelated nature of these claims, the logic of having all parties available ar
settlement negotiations s obvious. Ervin has now secured the agreement of the United Stares o
participate in these negonations. However, the United Staies has requested that an individual
with authorivy for sentlement from Hamilton’s insurance carrier be present at these negotiations.
Ervin believes this request is appropriate for the following reasons, and we move this Court for
such relief.

Fiest, it is widely acknowledged that senlement discussions are facilitared whenever the
persons with autharity for sertlement are actually present at these discussions. For this reason, it
i5 often standard policy for courts or court-sponsored mediators to require such persons to aend
sertlement. Second, Hamilton has previously taken the position that its insurance carrier has
acknowledged thet the government's $3.88 million claim 15 covered by Hamilion's professional
liability policy (in the ¢vent Hamilton is determined 1o be liable). See Exhibit One. invariably,
these settlement discussions will include discussions surrounding the FCC action, and, given
Hamilton's position, the presence af a representative from that insurance carrier is certainly
appropriate. Finally, regardless of whether the FCC action and the government’s counterclaims
are part of these discussions, it would be appropriate to have a répresentative from the insurance

carrier present 1o the extent that Hamilton's palicy may cover any claims arising from Ervin’s qui

i
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Under the circumstances of this case, therefore. i1 is appropriate 1o require that a person

with suthority for senilement from defendant Hamilton's insurance carrier be present at these

settlement negotiations.

CONCLUSION

For the foregoing reasons, Plaintiff Ervin and Assaciations, [ncorporated respectfully

requests that this Court grant its Motion for an Order Requiring the Presence of Insurance Carrier

Representative at Settlement Conference.

Deated: March 23, 2001

Respectfully submitted,

Mg 50—
MARK D. POLSTON

Attorney at Law

D.C. Bar No. 431 233

Hamilton Square

600 141h Street, N.W_, Suite 600
Washington, D.C. 20005-2004

(202) 822-6985

(202) 347-6013 (fax)

WAYNE G. TRAVELL, Esquire
D.C. Bar No. 372658

2010 Carporate Ridge, Suite 400
McLean, Virginia 22102

(703) 760-1927

(703) 82108949 (fax)

Attomeys for Plainiiff/Relator
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Qeczmber 29, 1997

Howard Glaser. Exq

Deputy General Caunsel

U.S. Depargmont of Housing 3nd Urban Deveiapment
Qffice of Genemi Counsei

451 ™ Soec SW

Roam {0214

Washingroa, DC 204101590

RE: Hamilton Securities advisory Services, fnc.: HUD's
Withhalding of Payments Dve Under Canmact No. DUL00C0A00011505

Dear Mr. Glaser

The U.S. Department af Hnusing ind Urban Development (“HUD™) is wrongfuily withholding
sontract pavments due o Hamilton Securities Advisory Services, Inc. C'Hamilton™) rataiing

$1.705.258. Members of the Officc of General Counsel have commMunicated that ue two reasons
why HUD has unli his actign;

+ there iy an ongoing investigaton and HUD has bexn requesfed 10 withhold Hamiiton's
CONLrICT pAvmMent until the ivestigation is campleted: and/or

= HUD is withholding the cantract pavmeuts as security for KUD ¢ £5.08 mijlisa claim fora
“valuntary repavmand” by Haumiiten because Hamilton has not provided syfficicar evidencs
that it cames insuranee thas could caver this clam.

Qver the past few weeks our 30omevs 3t Jenmer & Block have addreserd your cancerns O
fallaws:'

# Qo December 11, 1997, Jenner & Block met with Assistane US Aftorneyy Van Gelder,
Alexis and Chapman. Ac b mecting, e Deparmment of Justice indicared that any
investiguion and the withholding by HUD of congracr pavmenis o Hamiluon are not
“linked.” 5o thar the existenes of an Thvestigation iz not a bais for widhholding the cangract
payments. and agreed ta call you to canfirm that these payments should be dedinked: and

A capy of Hamilton s professional liahilicy insurance policy was provided ta Mu. Jahn
Kennedy of the HUD Office of General Counsel on December 12, 1997, In sddition. an
December 23, 1997, Mz, Kennedy was pravided wich 2 lereer fram Jeaner & Black which
canfirmed widh qur professianal labdility inturanes earrier that HUD'¢ claim. in e event of
an ultimace dercominasion of liability againg Hamilton, it covered by 3 $10 millian per cliim
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prafetsional liabilier galicy. Blease cee enelosures. The WIUTINCE TIMPAny I3 availadic to
<anfirm qiis verballs with Mr. Kenaedy a hus convenjenes,

We presume that the 1bove suesessfully 3ddrestes the causes hae icg ¥ou 15 withhold oyr
canrict payments. Aceardingly, we roquest that yay authorize immedriace pavment o Himiltan
of the 51,503,254 being withheid by HUD. 1a ddditian_ we request thar a check be processed

immadigtely so thac we may pick iz up coday. Fuilure (g do so before tie exd of the veas wiil
F3use irrevocable ham e Humilton, its efiplavees 10d ic crediton.

Sinexrely Yours,

¢c: The Honorable Andrew Cyomo
Mr. fon Cowan
Iohn Qpicx, Esquire
John Kennedy, Esquire
Mr. Willie Gilmore
Mr. Nicolas Recginm
Mr. Dwight Radinesn
Ma. Anncte Hancock
Mr. Craig Durkin

Erclotures
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CERTIFICATE OF SERVICE

I certify that on this 23™ day of March, 2001, [ caused to be placed in the United States
mail, postage prepaid, a true and correct copy of the foregoing Plaintiff's Motion for Order
Requiring the Presence of Insurance Carrier Representative at Settlement Conference and
Proposed Order to the foilowing addressees:

Michae! I. McManus

Kenneth E. Ryan

DRINKER, BIDDLE & REATH LLP
1500 K Streer, N.W.

Suire 1100

Washington, D.C. 20005-1209

Rudolph Contreras

U.S. Arntorney’s Office

555 Fourth Street, N W,
Tenth Floor - Civil Division
Washington, D.C, 20001t

Kathleen H. McGuan
REED SMITHLLP

1301 K Street, NW.
Suite 1100 -- East Tower
Washingten, D.C. 20005

/74\,1 /) ﬂm

MARK D. POLSTON
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF COLU.MBM, RTRE
N T

UNITED STATES ex rel. )
ERVIN AND ASSOCIATES, INC. ) i "'.I. Liaiuid
) { Lo,
)
Phintiffs, )
) :
V. ) Civ. Action No. 96-CV-1258 (LFO) (AK)
) Civ. Action No. 99-CV-1698 (LFO) (AK)
THE HAMILTON SECURITIES )
GROUP, INC. ¢t al. )
}
) .
Defendants. ) "
)
QORDER

Upon consideration of Plaintiff Ervin’s Motion far Order Requiring the Presence of
Insurance Camier Representative at Sertlement Conference, it is hereby ORDERED this
day of 2001 that said Motion 1s GRANTED. It is further ORDERED thata
representative with authority for settlement from the insurance carrier for defendant Hamilton be

present at the settlernent conference befors this Court.

ALAN KAY
UNITED STATES MAGISTRATE JUDGE
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Michae!l J. McManus

DRINKER. BIDDLE & REATH LLP
1500 K Street, N.W.

Suite 1100

Washington, D.C. 20005-1209

Rudolph Contreras

U.S. Attorney's Office

555 Fourth Sweer, N.W,
Tenth Floor -- Civil Division
Washington, D.C. 20001

Kathleen H. McGuan
REED SMITH LLP

1301 K Street, N.W.
Suite 1100 -~ East Tower
Washingron, D.C. 20005

Mark D. Polston
Arnorney at Law

1225 19th Saeet, N W.
Suite 300

Washington, D.C. 20036

Wayne G. Travell

VENABLE, BAETJER AND HOWARD LLP
2010 Corporate Ridge, Suite 400

McLean, Virginia 22102

Aaron L. Handieman
Eccleston & Wolf

Suite 450

1750 K Suest, NW,
Washington, D.C. 20036



